
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/WE/2482/01/NJ 

In the complaint between: 

 

P Zulu Complainant 
 

and  

 

Illovo Sugar Provident Fund  Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms 

of section 30A(3) of the Pension Funds Act, 24 of 1956 (“the Act”). This complaint 

relates to the interpretation of a nomination form completed by the deceased, in 

particular, whether the complainant was one of the beneficiaries nominated by him. 

 

2. No hearing was held in this matter.  An investigation under my supervision was 

conducted by my investigator, Naleen Jeram. In handing down this determination, I 

have relied exclusively on the documentary evidence and written submissions 

gathered during the course of our investigation.  

 

3. The complainant is Pikabu Zulu, a retired male, 65 years of age, currently residing at 

Kwa-Dukuza, Kwa-Zulu Natal.  The complainant is represented by Mr Ravin Singh of 

Ravin Singh, Asheena Singh & Co. attorneys. 

 

4. The respondent is Illovo Sugar Provident Fund, a pension fund duly registered under 

the Act (“the fund”). The fund is represented by Ms Z Mayet and Ms S Padyachee 
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of NBC Holdings (Pty) Ltd, the administrators of the fund. 

 

5. Mr Douglas Zulu during his life time was employed by the Illovo Sugar Company and 

was a member of the fund. On 24 May 1999, Mr Zulu passed away.  A death benefit 

of R94,763.10 payable by the fund became available for distribution.  The deceased 

was survived by two minor children, namely, Zanela Sweetness Zulu (born on 17 

November 1981) and Thamsanqua Blessing Zulu (born on 25 February 1988). In 

addition, he also had two major children, namely, Ms Linda Zulu and Ms Nonhlahla 

Carol Mchunu. From the papers, it appears as if the deceased had relationships with 

several women.  However, for the purposes of this determination, it is unnecessary 

to examine these relationships and their legal consequences. 

 

6. On 26 March 1993, the deceased completed a nomination form, the material 

provisions of which, read: 

 
Isibongo Amagama Ubulili Usuku Lokuzalwa Isabelo 

Samalungelo 

Ubahlobo 

Ngwane Thembi Beatrice F 06.11.1964 50% Wife 

Zulu Musa M 27.04.1976 10% Deceased 

Zulu Nonhlahla F 15.10.1970 10% Daughter 

Zulu Lnalda M 10.11.1980 10% Son 

Zulu Zanele F 22.01.1982 10% Daughter 

Zulu Phikaphu M 10.11.1988 10% Son 

 

 

Musa Zulu, the second nominee, predeceased the deceased. 
 
7. Hereafter, the deceased completed a further nomination form, which reads: 
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Isibongo Amagama Ubulili Usuku Lokuzalwa Isabelo 

Samalungelo 

Ubuhlobo 

 “ Purity Nekukha F 10.11.83  Daughter 

“ Nomthanquo 

Cleotara 

F 29.05.87  Daughter 

“ Phabisile F 17.05.87  Daughter 

 

Ms Mayet acting on behalf of the fund informed my investigator that the second 

nomination form did not override the first and the two forms should be treated as one 

nomination. Purity and Nomthanquo were not the biological children of the deceased 

but were living with the deceased from 1990 to 1996. 

 

8. The board of management of the fund conducted an investigation to determine the 

circle of beneficiaries and make an equitable distribution amongst them.  However, 

they were unable to locate the dependants listed as Phikaphu and Phabisile as 

nominated by the deceased.  The board decided to award 5.3% (R5,000.00) to Ms N 

C Mchunu.  74.7% (R70,788.04) was awarded to the two minor children, Zanele and 

Thamsanqua. The benefits were placed in trust with a monthly income being paid to 

the children’s guardian.  The remaining 20% (R18,952.62) was also held in trust for 

Phikaphu and Phabisile, in the event of them being located. The fund decided that if 

these children could not be located to within a year of their decision, the benefit was 

to be transferred into the trust set up for Zanele and Thamsanqua.  One year after 

the board’s decision, these children were not located and the benefit was transferred 

into the aforesaid trust. 

 

9. The complainant was dissatisfied with his exclusion from the distribution.  Mr Singh 

acting on his behalf essentially contended that the complainant qualified as a 

nominee. He referred to the first nomination form, wherein a reference  is made to a 

certain Phikaphu, whom the deceased indicated to be his son born on 10 November 

1988.  Mr Singh argued that this was an error made by the deceased and Phikaphu 

in fact referred to his client. He furthermore informed my investigator that the 
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nomination form was not completed by the deceased but only signed by him.  He 

adduced no further evidence to show that Phikaphu was a reference to his client.  

Regarding his second nomination form, Mr Singh contended that this document was 

a forgery. The complainant seeks an order directing the fund to award him 

R18,952.62, that is, the amounts initially kept in trust pending the location of 

Thabisele and Phikaphu.   

 

10. Ms Padyachee acting on behalf of the fund denied that the complainant was a 

nominee. She contended that the deceased clearly referred to Phikaphu as a son 

born on 10 November 1988, thereby excluding the complainant.  Furthermore, the 

trustees investigated the financial status of the complainant at the time of the 

deceased death and ascertained that he was employed and self-supporting.  

Therefore, she concluded that he did not qualify as a factual or legal dependant, nor 

was he a nominee.  As regards to the complainant’s allegations that the document 

was forged, the fund strenuously denied this allegation and put the complainant to 

the proof thereof.  Accordingly, the fund requested that the complaint be dismissed.  

 

11. The payment of any death benefit arising out of a pension fund is regulated by 

section 37C of the Act. The section envisages a two phase investigation. The first 

involves the identification of beneficiaries and the second phase relates to the 

distribution of the benefit. In terms of the section, the only persons that may benefit 

from a death benefit distribution are dependants as defined in section 1 of the Act 

(section 37C(1)(a) and (bA)), a nominee (section 37C(1)(b) and (bA)) and the estate 

of the deceased member subject to certain conditions (section 37C1(bA) and (c)).  

 

12. It is common cause that the complainant did not qualify as a dependant.  Therefore, 

the only way in which he could potentially have shared in the distribution was by 

being nominated by the deceased.  A nominee is undefined in the Act. The rules of 

the fund are also silent on the issue of nominating a beneficiary.  On a proper 

reading of section 37C, it is clear that the beneficiary has to be nominated by the 
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deceased member in writing.  For the purposes of this determination it is 

unnecessary to rule on the procedural requirements of a nomination. 

 

13. The nub of this dispute is whether the complainant qualified as a nominee.  Mr 

Singh’s argument in essence is that the complainant was nominated by the 

deceased in his first nomination form.  That is, the person referred to by the name of 

Phikaphu was a reference to the complainant.  According to Mr Singh, the reason for 

the deceased referring to Phikaphu as his son born on 10 November 1988 was 

simply an error and this occurred by virtue of the deceased not completing the form 

in his own handwriting. Mr Singh is effectively asking me to go beyond the document 

and admit further circumstantial evidence and therefrom conclude that Phikaphu 

referred to the complainant.  

 

14. In terms of the parol evidence rule, any document recording a particular legal 

transaction (including a nomination) is conclusive proof thereof and no further 

evidence may be adduced to show otherwise. However, our courts have developed 

several exceptions to this general rule of evidence. With regard to the law of 

succession, our courts have consistently held, that where it is unable to determine 

with certainty the description of any particular person or a thing, extrinsic facts may 

be used to provide circumstantial evidence of the writer’s intention.  In Ex parte 

Eksekuteure Boedel Malherbe 1957 (4) SA 704 (C), the testatrix and her husband in 

a joint will nominated the “Bybel en Bidvereniging” as the legatee of the remainder of 

the estate. In an application determining who this particular organization referred to, 

the executor of the estate adduced evidence to the effect that the testatrix had made 

regular contributions to “Britse en Buitelandse Bybel Genootskap” and therefore 

intended this particular organization to receive the bequest. The court concluded that 

it was entitled to admit this intrinsic evidence to remove ambiguities, in particular, 

where a bequest is made to a person by a wrong name, evidence may be given to 

prove the error in description (see also Ex parte Rossouw NO 1960 (1) SA 403 

(GW)). 
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15. In the instant matter, the deceased nominated a beneficiary by the name of Phikaphu 

and indicated such person to be a male born on 10 November 1988 and furthermore 

indicated his relationship to him as that of a son. The complainant’s first name is 

Pikabu.  However, he was the brother of the deceased born on 13 May 1936.  A 

dispute arose between the parties as regards to who Phikaphu referred to and this 

dispute was heightened by the failure of the fund to locate any person with the 

personal details set out in the nomination form. In light of this dispute, in particular, 

the potential misdescription of a beneficiary, the complainant was well within his 

rights to adduce extrinsic evidence to show that he was in fact the nominated 

beneficiary.  However, other than Mr Singh’s reference to the document not being 

completed personally by the deceased (other than signature) and accepting his 

argument that the second nomination form was invalid, no evidence was adduced to 

show that Phikaphu was in fact a reference to the complainant.  Such evidence could 

have been in the form of other documents where the deceased referred to the 

complainant by that particular name or indicated his relationship to him as a son or 

other relevant evidence.  Therefore, the complainant has failed to discharge the onus 

on himself to establish on a balance of probabilities that the nominee by the name of 

Phikaphu referred to himself. Thus, he did not qualify as a nominee and therefore 

was not entitled to share in the distribution.  Moreover, even had he been a nominee, 

in light of the status and financial needs of the other dependants, it is unlikely that the 

board would have altered its decision to favour the complainant. 

 

16. Accordingly, for the aforegoing reasons, the complaint is dismissed. 

 

DATED at Cape Town this 20th day of June 2001. 

 

 

_________________________________ 
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John Murphy 
Pension Funds Adjudicator 


	Musa Zulu, the second nominee, predeceased the deceased.
	John Murphy

